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client advisory:
MORE ON CROWDFUNDING:

SEC ISSUES LONG AWAITED GUIDANCE
ON “REGULATION A+”
We recently published a Primer on Crowdfunding that included

on the amount of money that could be raised and, perhaps

a discussion of the 2012 JOBS Act provisions, some of which

more importantly, the arbitrary and inconsistent positions

had already been implemented, as well as those still awaiting

often taken by state regulators. One of the best known

issuance of final SEC regulations.

examples of this was the 1980 decision of Massachusetts

Since that time, the SEC has issued final regulations
interpreting Title IV of the JOBS Act (so-called Regulation
A+) which will permit companies to sell up to $50 million of
securities in a 12 month period by means of the Internet or
other forms of general solicitation directed to both accredited
and non-accredited investors.

securities regulators not to permit Apple Computer stock to
be sold to Massachusetts residents because the regulators
decided that the stock was over-priced based on historic
earnings. (That decision was reversed at the last minute, due
to the public outcry and political pressure.)

Overview of New “Regulation A+”
The new regulations under Title IV of the JOBS Act have
created two sets of rules for Regulation A+ offerings: socalled “Tier I” offerings up to $20 million per 12 month
period and “Tier II” offerings up to $50 million per 12 month
period. The remainder of this memorandum will focus on Tier
II offerings, simply because we believe that Tier I (which, like
old Regulation A, requires both state and federal review and
approval of offering documents) will remain largely unused
because of the unfavorable cost-benefit analysis resulting
from the time and expense required to comply with the Tier I
requirements.
The principal requirements for Tier II offerings include the
following:
•

Size/Investor Limitations. Companies can offer and
sell up to $50 million of securities to both accredited
and non-accredited investors in any 12 month period
using the Internet or other forms of general solicitation.
Investments by non-accredited individual investors are
capped at the greater of 10% of their annual income or

Background

10% their net worth. There are no such limitations for

Title IV of the JOBS Act was dubbed “Regulation A+” because

over $1 million (excluding their primary residence) or

of its similarities to decades old but seldom used Regulation

annual income over $200,000 alone or $300,000 jointly

A under the Securities Act of 1933. Regulation A has long

with a spouse).

permitted companies to raise up to $5 million per year in a
general solicitation to both accredited and non-accredited
investors. However, it has never been very popular because
it requires preparation of extensive (and therefore, expensive)
disclosure documents, which then have to be submitted to
and approved by both the SEC and state securities regulators
in every state where the securities are to be offered for sale.
The vast majority of companies and their advisors considering
an exempt offering concluded that the time and expense of a
Regulation A offering were not warranted, in light of the cap
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accredited investors (i.e., investors with a net worth of

•

Filing Requirements. Companies will be required
to prepare a detailed offering circular, describing,
among other things, the company, its management,
the securities being offered, risk factors inherent in the
investment, etc. The offering circular will also have
to include audited financial statements of the issuing
company for the last two years. The SEC must approve
the offering circular before any sales of securities can
be made. However, Tier II offerings do NOT require filing
with or approval by any state securities regulators.
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•

Testing the Waters. The regulations permit
companies to “test the waters” to see if there is
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likely to be serious interest in their proposed offering
before they incur the time and expense of preparing
and filing the offering circular with the SEC. Company
solicitations of interest in the offering may be oral or
written. However, after an offering circular has been
filed with the SEC, but before it has been approved, a
copy of the offering circular filed with the SEC should
be included with any written solicitation of interest in
the offering. This provision, along with the fact state
regulators are not involved in the review process, give
Tier II Regulation A+ offerings a realistic chance of
becoming a viable alternative for raising capital.
•

Ongoing Disclosure Requirements. With the
exception described below, there are annual and
semi-annual reporting requirements (including audited
financial statements) as well as a requirement to report

Some Practical Considerations
It remains to be seen whether Regulation A+ will open
the doors to a new wave of Internet crowdfunding,
which includes both accredited and non-accredited
investors. Unfortunately, Tier I rules share many of the
same characteristics that have made old Regulation A so
impractical – the requirement to prepare extensive disclosure
documents that then must be filed with and approved by
both federal and state regulators. However, the Tier II rules,
which both preempt the requirement for state review and
permit companies to test the water to assess the potential
interest in their proposed financing, coupled with the $50
million cap, may well make Tier II Regulation A+ offerings a
viable alternative for many private companies.
If we can provide any additional information, please contact
your regular PLDW attorney or William F. Miller, telephone:
508-771-1360 or 401-824-5100; email: wmiller@pldw.com.

material current events. However, these requirements
terminate after reporting for the fiscal year in which
the offering circular was approved if the number of
shareholders is less than 300.
•

Securities Fully Transferable. Although brokerdealers are unlikely to be making a market in these
securities and most companies will want to require

This memorandum is intended to provide general information of potential
interest to clients and others. It does not constitute legal advice. The receipt
of this memorandum by any party who is not a current client of Pannone Lopes
Devereaux & West LLC does not create an attorney-client relationship between
the recipient and the firm. Under certain circumstances, this memorandum may
constitute advertising under the Rules of the Massachusetts Supreme Judicial
Court and the bar associations of other states.

investors to enter into stockholders’ agreements that
restrict transfers, securities issued in connection with
a Regulation A+ offering are freely transferable under
federal securities laws.
•

Restrictions on Use of Regulation A+. Regulation
A+ can be used by a variety of entities (corporations,
LLCs, etc.) across a wide range of industries. However,
it may NOT be used by investment companies, including
private equity, venture capital or hedge funds.
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William F. Miller is a Partner with
Pannone Lopes Devereaux & West
LLC and a member of the Corporate
& Business Law Team. He is a highly
skilled attorney with more than 30
years of experience who focuses his
practice on corporate and business
law matters, including mergers
and acquisitions, angel, venture
capital and private equity financing,
commercial contract matters,
intellectual property protection and
licensing, and entity and investment
fund formation. Mr. Miller frequently
advises early stage technology
companies, manufacturers, service
and distribution companies as well
as investors in such companies.

